 WHAT IS HARASSMENT?

In general terms harassment includes any unwanted behaviour that has the effect of violating dignity or creating an intimidating, hostile, degrading, humiliating or offensive environment. Harassment can take many forms and occur for a variety of reasons. It may be related to age, sex, race, disability, religion, sexuality or any personal characteristic of an individual.

Harassment is normally characterised by more than one incident of unacceptable behaviour, but in some circumstance just one instance may constitute harassment if it is sufficiently serious.

Whether an action is intended to cause offence or not, does not matter- if a member of staff is being subjected to behaviour that they find unacceptable and he or she feels damaged or harmed by it, this constitutes potential harassment.

HARASSMENT AND THE LAW

The Police have a common law duty of care, and responsibilities under health and safety legislation to take action against harassment, as well as responsibilities under criminal law.

For a number of years harassment has been held to constitute discrimination under the Sex Discrimination Act 1975 and the Race Relations Act 1976. To reflect EU requirements the Employment Equality (Sexual orientation) Regulations 2003 and the Employment Equality (Religion or Belief) Regulations came into effect in December 2003. Both mirror the provisions of the existing race and sex discrimination legislation and both sets of regulations outlaw direct and indirect discrimination.

In more extreme cases, the Protection from Harassment Act 1997, and/or s154 of the Criminal Justice and Public Order Act 1994 (intentional harassment) or the Criminal Justice and Police Act 2001 may provide legal remedies depending on the circumstances.

In addition Section 2 of the Health and Safety at Work Act (1976) states that all employers are under a legal obligation to take all reasonable steps to look after the health, safety and welfare of their employees. This includes making sure the environment in which people work is "harassment free".
Spotting bullying
In law, harassment has two main definitions. One, coming from discrimination legislation, is unwanted conduct that violates people's dignity or creates an intimidating, hostile, degrading, humiliating or offensive environment on the grounds of sex, sexual orientation, religion or belief, disability and, after October 2006, age.

The second definition comes from the 1997 Protection from Harassment Act, which was intended to prevent stalking, but has been extended by interpretation to cover newspapers, aggressive parents and managerial bullying. It added to the definition any conduct intended to cause 'alarm and distress'.

The test for harassment is objective; it is not the person's actual reactions that matter, it is whether a reasonable person in possession of the facts would regard it as reasonable to be alarmed or distressed. So, while an aggressive parent may not frighten you, a reasonable person might reasonably conclude that you should have been alarmed, or even distressed.

Legal action
Employees who are harassed or bullied have a wide range of legal remedies. If there is an element of discrimination you can go to the relevant tribunal. If there is no discrimination, you can resign and claim that the employer's failure in its duty of care is a fundamental breach of trust and confidence and so you have been dismissed wrongfully. Since a recent Appeal Court ruling, you can take action under the 1997 act for a breach of statutory duty.

For some of these actions you must use grievance procedures first. Normally the period within which you may make a claim is three years, but in cases brought under the 1997 act it is six. In a case under common law, you must prove actual damage. Under the 1997 act, you can obtain compensation for your feelings.

In most cases, the employer can be pursued as well as the harasser. This is because an employer, in general, is held responsible for actions by employees 'in the course of employment'.

	· Under section 1 of the Malicious Communications Act 1998 it is an offence to send an indecent, offensive or threatening letter, electronic communication or other article to another person and sections 85 Postal Services Act 2000 or s127 Communications Act 2003 there are similar specific offences relating to sending postal or telephone messages which are indecent offensive or threatening. Both offences are punishable with up to six months imprisonment and/or a fine. Because the Malicious Communications Offence is more wide ranging than the Telecommunications offence it is more likely to be charged by the Police than the Postal Services or Communications Act offences. 

In most cases involving malicious communications however there will be more than one offensive or threatening letter or telephone call and therefore the police will often choose to charge the offender with an offence contrary to section 2 of the Protection from Harassment Act 1997. Part of the reason for using this charge is that when someone is convicted of an offence under the Protection from Harassment Act the court can make a Restraining Order preventing them from contacting their victim again. Breach of a Restraining Order is punishable with up to Five years imprisonment. A Restraining Order cannot be imposed for a conviction under the Postal Services or Communications Act offences.

If the messages e-mails, phone calls etc cause the victim to fear that violence will be used against them then the police can choose to charge the offender with an offence contrary to section 4 of the Protection from Harassment Act 1997 which is punishable with up to Five years imprisonment and also allows the court to make a Restraining Order.

If the offensive or threatening letter, electronic communication or other article is racialist in nature or motivated by religious hostility then charges could be brought contrary to sections 32(1)(a) or 32(1)(b) of the Crime and Disorder Act 1998 . In serious cases offenders could face up to 7 years imprisonment.



 

Dealing with malicious letters or telephone calls

Where an offensive or threatening letter or call is received the police should be informed particularly if the harassment continues. 

DO NOT DESTROY THE LETTER or envelope. They will be needed as evidence in any criminal or civil trial. The police will also need the envelope in order to trace the sender or to check for fingerprints or other forensic evidence. If it is a phone call and it is possible to obtain a recording then that too should be retained and not destroyed. The same applies to offensive e-mails, faxes and text messages.

If it is a case of anonymous telephone calls then BT should be informed. They work with the police to trace malicious telephone callers and they have a very dedicated specialist department with an excellent record in this area.

 
 

Civil Proceedings

In many situations the recipient of malicious messages knows who the sender is. It may be a former partner or a relative. In these situations there may be a reluctance to involve the police. In those circumstances the victim could consider taking out an Injunction under Section 3 of the Protection from Harassment Act 1997. I would always advise informing the police especially if the messages are in any way threatening. BT incidentally will insist on the police being informed before they will assist in tracing an anonymous caller. Even if the police decide not to prosecute they may give the offender a formal warning which could be used in evidence if they repeated their behaviour in future.

If the malicious caller is caught then the victim can sue the offender under Section 3 of the Protection from Harassment Act for compensation for the anxiety and for any financial loss caused.

If someone is harassed at their place of work they could decide to sue their employer for damages using the Protection from Harassment Act rather than by going to an Employment Tribunal. In some circumstances this route could be simpler particularly if there could be technical arguments as to whether they were an employee or a self employed contractor. Those employment law technicalities would not be relevant in any legal claim under the act. All that would be relevant is the fact that the harassment occurred, the damage it caused and whether the employer was vicariously liable for permitting, or not preventing the Harassment.
